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DISADVANTAGES 
 

I Short Term Asset Protection Planning SolutionI Short Term Asset Protection Planning Solution
 
 What happens if the client needs to access the assets of the family limited 
partnership?  As soon as there is a distribution, it must be made to the creditor 
pursuant to the charging order.  In this respect, a family limited partnership is a 
short-term asset protection planning tool.  The question is always:  Who can 
wait the longest?  If the creditor can out-wait the client, this fact will force a 
settlement on much more favorable terms. 
 
II. Judicial Foreclosure Sale of the Limited Partnership Interest 
 
 A family limited partnership works as a fairly good asset protection 
planning solution when a charging order is the sole remedy that a creditor may 
receive.  But what happens if state law allows others such as the judicial 
foreclosure sale of the limited partnership interest? 
 
 In this case, the debtor’s limited partnership interest is sold to a third 
person, the debtor now has two persons that they must negotiate a settlement 
with:  the original creditor and the purchaser of the limited partnership interest.  
The original creditor receives the proceeds from the judicial foreclosure sale to 
be applied to the original debt.  However, now the debtor has two creditors 
whom he must negotiate a settlement with.  First, the debtor is still liable to the 
original creditor to the extent the proceeds from the sale of the partnership 
interest did not satisfy the outstanding debt.  Second, at some point in time, the 
debtor must also negotiate to purchase his sold partnership interest from the 
person who purchased the partnership interest.   

Merric Law Firm, LLC  ©2001, 2002

All Rights Reserved 46



DISADVANTAGES 
 

I Short Term Asset Protection Planning SolutionI Short Term Asset Protection Planning Solution
 
 What happens if the client needs to access the assets of the family limited 
partnership?  As soon as there is a distribution, it must be made to the creditor 
pursuant to the charging order.  In this respect, a family limited partnership is a 
short-term asset protection planning tool.  The question is always:  Who can 
wait the longest?  If the creditor can out-wait the client, this fact will force a 
settlement on much more favorable terms. 
 
II. Judicial Foreclosure Sale of the Limited Partnership Interest 
 
 A family limited partnership works as a fairly good asset protection 
planning solution when a charging order is the sole remedy that a creditor may 
receive.  But what happens if state law allows others such as the judicial 
foreclosure sale of the limited partnership interest? 
 
 In this case, the debtor’s limited partnership interest is sold to a third 
person, the debtor now has two persons that they must negotiate a settlement 
with:  the original creditor and the purchaser of the limited partnership interest.  
The original creditor receives the proceeds from the judicial foreclosure sale to 
be applied to the original debt.  However, now the debtor has two creditors 
whom he must negotiate a settlement with.  First, the debtor is still liable to the 
original creditor to the extent the proceeds from the sale of the partnership 
interest did not satisfy the outstanding debt.  Second, at some point in time, the 
debtor must also negotiate to purchase his sold partnership interest from the 
person who purchased the partnership interest.   

Merric Law Firm, LLC  ©2001, 2002

All Rights Reserved 46



DISADVANTAGES 
 

I Short Term Asset Protection Planning SolutionI Short Term Asset Protection Planning Solution
 
 What happens if the client needs to access the assets of the family limited 
partnership?  As soon as there is a distribution, it must be made to the creditor 
pursuant to the charging order.  In this respect, a family limited partnership is a 
short-term asset protection planning tool.  The question is always:  Who can 
wait the longest?  If the creditor can out-wait the client, this fact will force a 
settlement on much more favorable terms. 
 
II. Judicial Foreclosure Sale of the Limited Partnership Interest 
 
 A family limited partnership works as a fairly good asset protection 
planning solution when a charging order is the sole remedy that a creditor may 
receive.  But what happens if state law allows others such as the judicial 
foreclosure sale of the limited partnership interest? 
 
 In this case, the debtor’s limited partnership interest is sold to a third 
person, the debtor now has two persons that they must negotiate a settlement 
with:  the original creditor and the purchaser of the limited partnership interest.  
The original creditor receives the proceeds from the judicial foreclosure sale to 
be applied to the original debt.  However, now the debtor has two creditors 
whom he must negotiate a settlement with.  First, the debtor is still liable to the 
original creditor to the extent the proceeds from the sale of the partnership 
interest did not satisfy the outstanding debt.  Second, at some point in time, the 
debtor must also negotiate to purchase his sold partnership interest from the 
person who purchased the partnership interest.   

Merric Law Firm, LLC  ©2001, 2002

All Rights Reserved 46



10
Merric Law Firm, LLC  ©2001, 2002

All Rights Reserved



10
Merric Law Firm, LLC  ©2001, 2002

All Rights Reserved



10
Merric Law Firm, LLC  ©2001, 2002

All Rights Reserved



142142Mark Merric 1999, 2000 Merric Law Firm, LLC  ©2001, 2002

All Rights Reserved



10
Merric Law Firm, LLC  ©2001, 2002

All Rights Reserved



1. Distributions First From the Non-Exempt Trust - Continued 
 

The above diagram shows how all distributions from the exempt trust The above diagram shows how all distributions from the exempt trust 
will be transfer tax (i.e. estate tax or GSTT) free forever.  However, when 
Cleopatra dies, if any assets are left in the non-exempt trust, there will be a 
taxable termination.  Therefore, should any distributions be made to 
Cleopatra, they should first be from the non-exempt trust, thereby reducing 
the amount that will be subject to a taxable termination. 

 

2. Possible General Power of Appointment 
 

 The GST tax is imposed at the highest estate tax rate.  On the other hand, 
if the person who’s death creates a taxable termination holds a GPA, the trust 
will be included in his or her estate, and there will be no GSTT tax.  In this 
case, the property will be included in the child or grandchild’s estate and may 
be taxed at the child’s or grandchild’s lower estate tax rate.   
 

 Please note, the incremental federal tax saved by the possible lower estate 
tax rate must be compared to any possible state estate tax imposed bytax rate must be compared to any possible state estate tax imposed by 
holding a GPA.  In other words, the GPA may result in a state estate tax 
inclusion, whereas a taxable termination for GSTT purposes may not result 
in any state estate tax inclusion issue.  Since it is uncertain where a 
beneficiary may live when his or her estate would be subject to a taxable 
termination, rather that create a mandatory testamentary GPA, some 
practitioners prefer to grant the trustee the power to grant GPAs as needed. 
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